STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

D VI SI ON OF HOTELS AND
RESTAURANTS,

Petiti oner,
VS. Case No. 00-2746
1015 APARTMENTS,
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was conducted in this
case on Septenber 25, 2000, via video tel econference in Fort
Lauderdal e and Tal | ahassee, Florida, before Florence Snyder
Ri vas, a duly-designated Adm nistrative Law Judge of the D vision
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Charles F. Tunnicliff
Assi st ant General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

For Respondent: Jean Pierre-Louis, pro se
1015 Northeast 17th Avenue
Apart ment 205
Fort Lauderdal e, Florida 33304-2465



STATEMENT OF THE | SSUE

The i ssue presented for decision in this case is whether
Respondent vi ol ated Section 509.032, Florida Statutes, as set
forth in the Adm nistrative Conplaint dated April 3, 2000.

PRELI M NARY STATEMENT

By Adm nistrative Conplaint dated April 3, 2000, Petitioner
notified Respondent of its intent to pursue sanctions agai nst
Respondent's public | odgi ng establishnment |icense based upon
vi ol ations specified in the conplaint.

Respondent tinely disputed the charges. On July 7, 2000,
Petitioner forwarded the matter to the D vision of Admnistrative
Hearings for assignment of an Adm nistrative Law Judge and the
conduct of a formal admnistrative hearing in this matter,
pursuant to Section 120.57(1), Florida Statutes.

The final hearing was held on Septenber 25, 2000, by video
tel econference in Tall ahassee and Fort Lauderdal e.

Jean Pierre-Louis, pro se, appeared on behalf of Respondent.
During the course of the hearing, he asserted that he had been
given insufficient notice to procure the attendance of w tnesses.
He requested, and was permtted, an additional two weeks, through
Cct ober 9, 2000, to provide the undersigned wth sworn statenents
of as many w tnesses as he desired. The undersigned advi sed
Respondent that Petitioner would be permtted additional time to
depose any such witnesses, if it desired to do so, and file the

deposition transcript(s) for consideration by the undersigned in



the preparation of the Recormended Order. Respondent agreed to
that procedure, and affirmatively stated that two weeks woul d be
sufficient time for himto supply affidavits. However, as of
this witing, Respondent has neither supplied any statenents nor
sought an extension of tinme in which to do so.

At the final hearing, Petitioner presented the testinony of
Sean Syl vester Grovesnor, Sanitation and Safety Specialist for
Petitioner's Division of Hotels and Restaurants.

Jean Pierre-Louis testified on Respondent's behal f.

Petitioner’'s Exhibits 1-3 were admtted into evidence
wi t hout objection. Oficial recognition was taken of the
National Fire Protection Association Act 101-193.4.4.1; Chapter V
of the 1997 Food Code of the United States Public Health Service,
as incorporated into Title 61C, Florida Adm nistrative Code; Rule
61C- 1. 004, Florida Adm nistrative Code; Rule 61C 3.002(5),
Florida Adm nistrative Code; Rule 61C-4.010(6), Florida
Adm ni strative Code, incorporating by reference Chapter 4 of the
United States Public Health Lodgi ng Code; and Rule 61C-1.004(1),
Florida Adm nistrative Code, incorporating by reference Chapter 5
of the United States Public Health Lodgi ng Code.

Respondent’ s Conposite Exhibit 1 was admtted into evidence
wi t hout objection.

A Transcript of the final hearing was filed on Novenber 2,

2000. Petitioner filed a Proposed Recommended Order on



Novenmber 15, 2000. No proposed reconmended order was submtted
on Respondent's behal f.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing, and the entire record in this proceeding, the
follow ng findings of fact are made.

1. At all tinmes relevant to this proceeding, Petitioner is
the state agency charged with |icensing, regulating, and
i nspecting public |odging establishments to protect public
safety.

2. To acconplish this purpose, Petitioner enploys persons
trained to respond to citizen conplaints about public |odging
establishnments. Such inspectors visit and inspect the prem ses
about which conplaints are made, gather facts, and nmake reports
to docunent their findings.

3. At all times relevant to this proceeding, Petitioner
enpl oyed Sean Syl vester G ovesnor ("G ovesnor”) as a Sanitation
and Safety Specialist assigned to its Division of Hotels and
Rest aur ant s.

4. At all times relevant to this proceedi ng, Respondent
1015 Apartnents was a |icensed public |odging establishnent
within the neani ng of Section 509.013(4)(a), Florida Statutes,
operating under |icense control nunber 16-04182H, and | ocated at

1015 Northeast 17th Avenue, Fort Lauderdal e, Florida 33304-2465.



5. Responding to a conplaint on or about February 10, 2000,
Grovesnor visited 1015 Apartnents.

6. Govesnor's inspection reveal ed various violations.
Specifically, G ovesnor observed:

a) balcony railing supports in disrepair in
front of Apartment No. 204;

b) no snoke detector in Apartnent No. 201,

c) an exit sign hanging from exposed w res by
Apartment No. 205;

d) a broken w ndow on south side of the
bui | di ng;

e) water stained ceiling tiles in living room
of Apartnent No. 201;

f) holes in kitchen cabinets in Apartnment no.
201;

g) cold water knob in Apartnment No. 201 would
not work;

h) faucet head not properly attached to the
bat htub i n Apartnent No. 201,

i) mldew and m | dew hol es in bathroom
ceiling of Apartnment No. 104.

J) the sewer line clean out pipe cover was

m ssing in the parking |ot.

7. Respondent was informed that all violations nust be
corrected by February 17, 2000.

8. On or about February 18, 2000, G ovesnor made a
cal | back/rei nspection visit for the purpose of determ ning
whet her Respondent had corrected the violations noted on the
previous visit. None of the violations previously noted had been
corrected.

9. Each of the above-described violations constitutes a
separate and distinct potential hazard to the health and/or

safety of individuals on the prem ses.



10. The balcony railing violation was corrected on
March 17, 2000, by Tims Welding of Fort Lauderdale.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Section 120.57(1), Florida Statutes.

12. Pursuant to Section 509.261, Florida Statutes,
Petitioner, through its Division of Hotels and Restaurants, is
enpowered to regul ate and discipline public |odging
establ i shnments.

13. Petitioner seeks to inpose admnistrative fines upon
Respondent and nust, therefore, provide clear and convi ncing
evi dence of the allegations made agai nst Respondent. Depart nent

of Banki ng and Finance, Division of Securities and |nvestor

Protection v. Osborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996) .

14. Section 509.032(6), Florida Statutes, authorizes
Petitioner to promulgate rules pertaining to health and safety
conditions at Respondent's public | odging establishnent.

Pursuant to that grant of authority, Petitioner pronul gated Rule
61C-4.010(6), Florida Adm nistrative Code, incorporating by
reference Chapter 4 of the United States Public Health Lodging
Code, and Rule 61C-1.004(1), Florida Adm nistrative Code,

i ncorporating by reference Chapter 5 of the United States Public

Heal t h Lodgi ng Code.



15. Rule 61C-1.004(6), Florida Adm nistrative Code,
provides in pertinent part:
all building structural conponents,
attachnments and fixtures shall be kept in
good repair, clean and free of obstructions.

16. Petitioner has denonstrated by clear and convincing
evi dence that the defective balcony rail support; the broken
wi ndow, and the m | dewed and water-stained ceilings each
constitute a violation of this Rule and create a danger to public
heal th and safety.

17. Section 509.215(h), Florida Statutes, provides in
pertinent part:

. . [each room shall be equi pped with an
approved listed S|ngle station snoke
det ect or

18. Petitioner has denonstrated by clear and convincing
evi dence that Respondent failed to provide a working snoke
detector in Apartnment no. 201. This failure violates the cited
statute and constitutes a danger to public health and safety.

19. Rule 61C-1.004(11), Florida Adm nistrative Code,
provides, in pertinent part:

To prevent fire or injury, defective
electrical wring shall be replaced and
wiring shall be kept in good repair.
20. Petitioner has denonstrated by clear and convincing

evi dence that Respondent failed to prevent or correct the

presence of exposed wires by Apartnent no. 205, which failure



violated the cited Rule and constitutes a danger to public health
and safety.

21. Chapter 5-205.15(1997), Departnent of United States
Public Health Lodgi ng Code, incorporated into the Florida
Adm ni strative Code as Rule 61C-1.004(1), provides, in pertinent
part:

: a plunbing system shal |l be.
mai nt ai ned in good repair.

22. Petitioner has denonstrated by clear and convincing
evi dence that Respondent failed to cover the sewer |line clean out
pi pe; and to repair the cold water knob on the bathroom sink and
t he bathtub faucet in Apartnment no. 201. These failures violate
the cited Rule and constitute a danger to public health and
safety.

23. Rule 61C-3.001(5), Florida Adm nistrative Code, states:

Furniture, uphol stery, draperies, shades,
venetian doors, blinds, and other provided
furnishings in |obby, |odges, parlors and
bedroons shall be kept clean, and be
renovat ed or replaced as needed .

24. Petitioner has denonstrated that Respondent failed to
repair holes in the kitchen cabinet in Apartment no. 201.
However, this Rule, by its very terns, does not apply to
per manent fixtures such as kitchen counters and cabinets. Thus
no sanction can be inposed based upon this Rule.

25. Pursuant to Section 509.211(2), Florida Statutes,

Petitioner may inpose adninistrative fines, not to exceed $1, 000



per offense, for each violation of Chapter 509 and Rul es
promul gat ed t her eunder

RECOMVENDATI ON

Upon the foregoing Findings of Fact and Concl usi ons of Law,
it is

RECOMMVENDED t hat the Departnment of Business and Prof essional
Regul ation, Division of Hotels and Restaurants, enter a final
order finding Respondent guilty of violating the above-specified
provi sions of the Florida Statutes and Florida Adm nistrative
Code, and that Respondent be required to pay a fine in the anount
of $1, 000.

DONE AND ENTERED this 13th day of Decenber, 2000, in

Tal | ahassee, Leon County, Florida.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 13th day of Decenber, 2000.

COPI ES FURNI SHED

Susan R McKinley, Director
Di vision of Hotels and Restaurants
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792



Bar bara D. Auger, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Charles F. Tunnicliff
Assi st ant General Counsel
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Jean Pierre-Louis

1015 Northeast 17th Avenue

Apart ment 205

Fort Lauderdal e, Florida 33304-2465

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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